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STATEMENT OF FACTS.

In the last day or two I have been handed by Counsel

for Appellants, a typewritten copy of a proposed brief

intended for argument in this case. And under the

impression that the same may be printed and reach the

Court in time for the hearing-, I beg leave to submit the

following in answer thereto.

It will be seen by the record that this proceeding on

the part of the Appellee is simply one to collect money



due from the Appellants according to their several liabil-

ity, the debts and the amounts in each case being

admitted, and the only complaint of the appellants being

that the appellee was not put to the greater trouble and

expense of maintaining several suits in several different

courts to arrive at the same result.

In order that the Court may understand why it is

that so many amended complaints have been filed, and the

purpose of them.—When the suit was commenced it was

simply to foreclose the mortgage, setting up its conditions,

upon the theory that equity having obtained jurisdiction

to foreclose the mortgage, it could by the usual order to

show cause, grant the plaintiff such ancillary relief, such

as making orders concerning the possession of the prop-

erty as the facts warranted, or the contract called for.

But when the matter was brought before Judge Noyes

upon an order to show cause why the defendants should

not turn over the possession of the property to the plain-

tiff as provided for in the mortgage, he held that to do

this we must couple with our action to foreclose, practical-

ly the action of replevin, which partly accounts for the

first amended complaint. In addition to this, and while

this order was pending, the boat was brought into port

with claims for seaman's wages against it, which the plain-

tiff was obliged to take up in order to protect her mort-

gage, and to the extent of the additional claims for the

wages, the first amended complaint is a Supplemental Bill.

This amended complaint was attacked on the ground, not

only that several causes of action were improperly joined,
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but that they were not separately stated, which latter

objection the Court considered well taken, which accounts

for the second amended complaint. And this in turn was

attacked on the ground that the different causes of action

as set out, were not set out in separate paragraphs, and

this accounts for the third amended complaint, which was

still attacked, but which the Court finally ordered them

to answer on the 20th. of December, 1901.

When it came to the merits of the defense, no answer

could be filed, for counsel then engaged by the defendants

admitted in open Court that the amounts were due as

alleged; and counsel for the plaintiff, after waiting several

days more than the time allowed, had the default entered

and proved up this case by both oral and written testi-

mony, upon which the decree was entered. (See Record,

page 35.)

It was at this stage of the case that the present coun-

sel for the appellants became interested in the case, and

filed a motion for both defendants to modify and vacate

the decree; and argument was set down for hearing Janu-

ary 4th., 1902. (Record, page 40.) The Court denied these

motions without argument by plaintiff. But as Court was

then adjourning, to meet February 21st. for a special

term, upon a request of defendant's counsel for a full

argument, the order denying the motions was vacated,

and the matter ordered to be re-heard the first day of the

next term, which it was, when a final order denying the

motions was entered, and it is from this order and the

decree that the appellants appeal.
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The appeal is a joint one, but upon what theory Julia

M. Bruce can predicate injury on account of the decree,

is not reflected by the record, unless it be to delay the

process of the lower Court.

ARGUMENT:

The record in this case shows a suit in equity, com-

menced by one plaintiff, against two defendants, regard-

ing a single piece of property within the jurisdiction of

the Court. The suit is based upon express and im-

plied contracts, which affect both of the defendants, one,

to be sure, in a greater amount than the other, and also

the piece of property covered by the mortgage. And the

question is: can the plaintiff have all her rights asserted

in one suit, in a Court of equity, against these two defen-

dants and the property in question? If this is answered

in the affirmative it is all there is in the case. If in the

negative it simply means that our jurisprudence, notwith-

standing many attempts to simplify itself, is at the pres-

ent time far from meeting the needs of the people whom

it is intended to serve.

In the first place, there is but one Court of general

jurisdiction in Alaska, and that is the District Court.

And it has, without question, a general jurisdiction at law,

in equity and in admiralty. And Congress has endeavor-

ed to so far simplify its process, that it has prescribed
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but one form of action to redress private wrongs. And

has prohibited other pleadings for these different branches

of the Court other than the complaint, answer, reply etc.

This Court has general jurisdiction over all persons and

property within the district.

In so far as different causes of action can effect this

case, we contended in the Court below when the question

was raised, that the matters concerned in it were not

different causes of action, but were simply incidents of

the same cause of action, and need not be separately stated,

if enough was said to lay liability on the defendants, and

fairly apprise them of the claims they had to meet. And

we think that this is the general and well settled rule of

equity pleading. But granting that the suit does involve

different causes of action, may not the different causes

involved in this suit, if they are different, be joined? All

the matters concerned in the suit effecting the parties to

it are matters of contract, the mortgage, an express con-

tract, and for all the record shows, the claims for sea-

man's wages may also have been of the same grade, if not

they were implied contracts, and in either case are ex-

pressly permitted by Chap, 38, Sec. 369 of the Code.

That different causes of action in the same suit must

effect all the parties to the action in the same manner and

in the same degree is unworthy of argument in any Court.

The contention of the appellants is that we should

have proceeded in equity to foreclose the mortgage. And

at the same time go to the trouble and expense of suing
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at law if we wanted a personal judgment against anyone

on account of the claims for wages. And if the mortgaged

property was to be in any way affected by such claims we

must in addition thereto have a suit pending in admiralty

on account of these alone, while all this time this single

plaintiff held in her own right the property in these

various matters, and all affected both of the defendants

and the single piece of property about which the contro-

versy arose. The very contention of the appellants shows

that the Court has jurisdiction. Anciently if such were

true, equity would have jurisdiction if for no other pur-

pose than to prevent a multiplicity of suits.

I am aware that the Federal Courts have waded

through much difficulty to make out a single and

uniform jurisdiction in admiralty in themselves as against

usurpation on the part of State Courts. But we submit

that this has nothing to do with the principle that when a

Court of equity has jurisdiction of the parties and the

subject matter of a suit, for one of its primary causes of

jurisdiction, it will hold it for the purpose of rendering a

full decree, and doing full justice in the case, notwith-

standing that some of the matters litigated may not have

been within its original jurisdiction. This principle is

so well settled, and so salutary and self-evident that I will

not resort to authorities to support it. And if this prin-

ciple is sufficiently broad to cover liens by contract and

those arising by operation of law, both in equity equally
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entitled to be enforced, it is all we contend for in this

case.

Counsel for the appellants in the typewritten brief

handed me, remarks that the assignors of the claims for

wages, so far as the record shows, did not claim a lien for

such wages on the steamer, "Fortune Hunter." The

record may not show this, but if not, it is the fault of the

appellants for not printing the evidence upon which the

decree was based, which would show that they claimed the

liens. But we think it is shown by the record in the first

amended complaint. (See Record, page 14.) It is true

that the captain would not have a lien on the vessel for

wages, but in this regard it is sufficient to point out that

neither the captain nor anyone else is given a lien on the

property by the decree. The property is simply ordered

sold to pay the amounts due, and the money to be brought

into Court. There is no conflict between lienors or

owners; there is but one lienor, the plaintiff, and one

owner, Miner Bruce, one of the defendants, and he can

not be heard to say that he will neither pay a just debt

nor allow his property to be taken in satisfaction for it,

unless he advances some valid reason why it should not.

Courts of admiralty have, using the powers of Courts of

equity, permitted the proceeds of a vessel to be paid to

captains for wages before such proceeds would go to the

owner. And at best that is all that can be complained of

here. With regard to the claims of the fireman and engin-

eer, they were liens by the law of the land, and equity

could not do less than enforce them in its own way, espec-



ially in the hands of the mortgagee, taken to protect her

security. In all equity and good conscience she was sub-

rogated to the rights of the seamen, whatever they were.

She could have gone into admiralty and enforced them. But

being in equity, she need not go elsewhere to obtain full

and complete justice. The law of the sea is so far the law

of the land that no part of it is too sacred for equity to

deal with when it comes to it as an incident of a

matter over which it has exclusive and full control. And

the same may be said of a Court of admiralty. If admir-

alty first obtained jurisdiction of the vessel by a suit in

rem for the wages of the seamen, the appellee might have

taken her mortgage there, not to have it foreclosed, but

through the process of admiralty have obtained proper

and substantial relief. All courts must have this neces-

sary reciprocity, else the cause of justice and the business

of the people must suffer. A monition in admiralty is

nothing more or less than invitation to all the world that

have claims against the vessel to appear and be heard.

And likewise in equity to foreclose a mortgage, the action

is partly in personam and partly in rem, and all parties

having claims against the property which may be affected

by the decree are proper parties, not in the sense that the

seamen might intervene in a foreclosure suit, yet under

the code and generally they might be a proper parties on

account of a lien for wages, if the same was to be affected

by a Court of equity in rendering a decree regarding pro-

perty upon which a seaman held a lien, although it was

maritime.



It is not argued that these liens are not assignable,

nor that the assignee has not all the rights the assignors

would have had no assignment taken place; that they are

assignable is settled, and properly settled by the modern

cases. Nor is it argued that the vessel was not liable or

subject to liens for seamen's wages on account of it

appearing that she was a stern-wheel steamer. The fact

is that since the inception of civil authority in this district

the Courts have uniformally held these boats liable, the

same as all other vessels. And for very good reasons. In

this country these boats not only ply on the rivers, but are

often on the sea between points of distribution, generally

located on the sea or some inlet of it, and the inland

waters. As for example, all such boats going up the

Yukon come and return to St. Michaels, necessitating a

sea voyage of some sixty or eighty miles.

In fine this is a default case, not one where a snap

judgment was taken, but where the appellants reached

the end of their string so far as pleading was concerned,

and had nothing further to offer. The record shows that

the plaintiff got nothing that she was not entitled to legal-

ly and equitably, and we submit that the decree should

stand.

We further contend that the record plainly shows

that all the appellants contended for in the Courts below

was delay, and that this is also true of the case upon

appeal. Much may be gained in this country by procras-

tination in the matter of law suits. The right deferred
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is often in favor of the deferrer, as the deferred may die

or leave the country, when it is an easy matter to be vic-

torious. But in this case nothing of the sort has taken

place. And If the Court agrees with us that the record

shows a purpose to delay the process of the lower Court,

we ask for the ten per cent penalty under rule 30.

All of which is respectfully submitted,

FRANCIS McNULTY,

Nome, Oct. 9, 1902. Attorney for Appellee.


